
535

Federal Trade Commission Pt. 701

violate the section 102 (c) ban against
tying arrangements. Second, such pro-
visions are deceptive under section 110
of the Act, because a warrantor cannot,
as a matter of law, avoid liability
under a written warranty where a de-
fect is unrelated to the use by a con-
sumer of ‘‘unauthorized’’ articles or
service. This does not preclude a war-
rantor from expressly excluding liabil-
ity for defects or damage caused by
such ‘‘unauthorized’’ articles or serv-
ice; nor does it preclude the warrantor
from denying liability where the war-
rantor can demonstrate that the defect
or damage was so caused.

§ 700.11 Written warranty, service con-
tract, and insurance distinguished
for purposes of compliance under
the Act.

(a) The Act recognizes two types of
agreements which may provide similar
coverage of consumer products, the
written warranty, and the service con-
tract. In addition, other agreements
may meet the statutory definitions of
either ‘‘written warranty’’ or ‘‘service
contract,’’ but are sold and regulated
under state law as contracts of insur-
ance. One example is the automobile
breakdown insurance policies sold in
many jurisdictions and regulated by
the state as a form of casualty insur-
ance. The McCarran-Ferguson Act, 15
U.S.C. 1011 et seq., precludes jurisdic-
tion under federal law over ‘‘the busi-
ness of insurance’’ to the extent an
agreement is regulated by state law as
insurance. Thus, such agreements are
subject to the Magnuson-Moss War-
ranty Act only to the extent they are
not regulated in a particular state as
the business of insurance.

(b) ‘‘Written warranty’’ and ‘‘service
contract’’ are defined in sections 101(6)
and 101(8) of the Act, respectively. A
written warranty must be ‘‘part of the
basis of the bargain.’’ This means that
it must be conveyed at the time of sale
of the consumer product and the con-
sumer must not give any consideration
beyond the purchase price of the con-
sumer product in order to benefit from
the agreement. It is not a requirement
of the Act that an agreement obligate
a supplier of the consumer product to a
written warranty, but merely that it be
part of the basis of the bargain between

a supplier and a consumer. This con-
templates written warranties by third-
party non-suppliers.

(c) A service contract under the Act
must meet the definitions of section
101(8). An agreement which would meet
the definition of written warranty in
section 101(6) (A) or (B) but for its fail-
ure to satisfy the basis of the bargain
test is a service contract. For example,
an agreement which calls for some con-
sideration in addition to the purchase
price of the consumer product, or
which is entered into at some date
after the purchase of the consumer
product to which it applies, is a service
contract. An agreement which relates
only to the performance of mainte-
nance and/or inspection services and
which is not an undertaking, promise,
or affirmation with respect to a speci-
fied level of performance, or that the
product is free of defects in materials
or workmanship, is a service contract.
An agreement to perform periodic
cleaning and inspection of a product
over a specified period of time, even
when offered at the time of sale and
without charge to the consumer, is an
example of such a service contract.

§ 700.12 Effective date of 16 CFR parts
701 and 702.

The Statement of Basis and Purpose
of the final rules promulgated on De-
cember 31, 1975, provides that parts 701
and 702 of this chapter will become ef-
fective one year after the date of pro-
mulgation, December 31, 1976. The
Commission intends this to mean that
these rules apply only to written war-
ranties on products manufactured after
December 31, 1976.
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